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LAW OFFICES OF BARRY B. KAUFMAN

A Professional Corporation

16133 Ventura Blvd., Suite 700 URT
Encino, California 91436 LOS ANGELES SUPERIOR CO
(818) 995-9115

3
Attorneys for Plaintiffs IAN 1 2008
Alexander J. Godelman and Marc Le Shay f‘ HN A CLARKE, CLERK
8 ZM SESNGHEZ AreuTy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

ALEXANDER J. GODELMAN, an CASE NO. BC 374 449
Individual; and MARC LE SHAY, an
Individual, Assigned for all purposes to
Hon. Jane L. Johnson, Dept. 56
Plaintiffs, :
Complaint Filed: 7/17/07
VS.
PLAINTIFFS' OPPOSITION TO
DISKEEPER CORPORATION, a DEFENDANT'S MOTION TO STRIKE
Delaware corporation; and DOES 1-50, ) INJUNCTIVE RELIEF ALLEGATIONS
inclusive, S AND PRAYER
Defendants.
Date: January 27, 2009
Time: 8:30 a.m,
Dept.: 56
Trial Date: June 15, 2009

Plaintiffs Alexander Godelman and Marc Le Shay ("Plaintiffs") respectfully submit the
following Opposition to the "Motion to Strike Portions of Third Amended Complaint” filed by
defendant Diskeeper Corp. ("Defendant” or "Diskeeper™).
iy
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- SUMMARY OF OPPOSITION ARGUMENT

Diskeeper's Motion to Strike goes to great lengths to distort applicable Constitutional
law in a desperate effort to support its argument that Plaintiffs' recently-added injunctive relief
allegations would result in a "full shutdown" of its "entire business model" in a manner that
violates the "free exercise" rights of this non-religious corporate employer. In so arguing,
Diskeeper relies almost entirely on the 1988 case of EEOC v. Townley Engineering (9" Cir.
1988) 859 F.2d 610 ("Townley") and its discussion of balancing "compelling interests” to
resolve free exercise of religion challenges. However, Diskeeper fails to inform the Court that
the U.S. Supreme Court repudiated the old balancing standard in 1990. This change in the law
undermines the entire efficacy of the argument advanced in Diskeeper's Motion.”

In reality, the issue presented here is exceedingly narrow and may be summarized as
follows: Is the Fair Employment & Housing Act [Govt. Code g§ 12900 et seq.] ("FEHA") a
"valid and neutral law of general applicability"? If the answer is "Yes," Diskeeper cannot
claim a "free exercise” right to be exempted from the FEHA's prohibition against religious
discrimination even if the enforcement of that law would be contrary to the religious practices
employed at Diskeeper. See the California Supreme Court's recent decision in North Coast
Women's Care Medical Group, Inc. v. Superior Court (2008) 44 Cal.4th 1145, 1155-56,
holding that statutes prohibiting discrimination need not be justified by a "compelling
governmental interest” even ifthey have the incidental effect of burdening a particular religious
practice.

Further, as we show herein, the FEHA not only prohibits religious discrimination, but
also specifically authorizes "injunctive relief" as a remedy for an infringement of such rights.
The allegations which Diskeeper challenges here are narrowly drawn "in conformity with the

laws of this state" (as C.C.P. § 436 requires), and read as follows:

11

v See Employment Div., Ore. Dept. of Human Res. v. Smith (1990) 494 U.S. 872, 879
(hereafter cited as "Smith"), where the high court abandoned balancing as a way of adjudicating
religiously motivated challenges to generally applicable laws, holding: "We have never held that an
individual's religious beliefs excuse him from compliance with an otherwise valid law prohibiting
conduct that the State is free to regulate.”

|
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"In the alternative, PLAINTIFFS seek full back pay and lost
employment benefits through the date of trial, and reinstatement
to their former positions accompanied by a mandatory and/or
prohibitory injunction prohibiting DISKEEPER from forcing or
requiring any employee, as a condition of employment, to study, -
adopt and/or apply the so-called 'Hubbard Management
Technology' and/or the related 'Hubbard Study Technology' (both
of which PLAINTIFFS intend to prove at trial are 'cover' names
for the fundamental teachings of the Scientology religion) in the
workplace." Italics added.

See Third Amended Complaint ("TAC"), filed 11/5/08, at 20, 34 & 48. Diskeeper's Motion
should be summarily denied because there is no “irrelevant, false or improper matter" alleged
that can or should be stricken.

In sum, if firing and/or retaliating against an employee for his refusal to attend a Bible
study class at work is unlawful under the FEHA (as no one seriously disputes), then Plaintiffs’
allegations seeking an injunctive relief remedy prohibiting Diskeeper from "forcing or
requiring any employee, as a condition of employment, to study, adopt and/or apply [the
Scriptures of the Scientology religion] in the workplace" are entirely proper. We address these

issues more fully below.

PROCEDURAL HISTORY?

_A. "Free Exercise" Defense Disclosed Early On in the Case.

This case was originally filed in July of 2007. In December of 2007, at the very first
meeting between the attorneys, Diskeeper's counsel announced that this case was perceived as
an "attack on Scientology" and stated that his clients' actions were Constitutionally-protected
by the "free exercise of religion" (citing Townley, supra). Kaufman Decl., § 2. That argument
was hard to understand since the Townley court held that employer proselytization of religion

(and forced attendance at religious services) was unlawful under Title VII of the Civil Rights

Act of 1964, 42 U.S.C. §§ 2000e ef seq ("Title VII").

Z Plaintiffs' counsel understands that the proper focus should be on the allegations of

Plaintiffs' Complaint (and that extrinsic evidence is not typically introduced in the context of a motion
to strike). However, Diskeeper's Motion relies on "facts" not actually pled in the Complaint (e.g., the
alleged "full shutdown" of its "entire business model" and the "undue hardship" defense). Given this,
it is only fair that Plaintiffs be allowed to present their own "extrinsic evidence." Kaufman Decl., § 5.

2
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B. Religious Freedom Alleged in Defendant's Answer (and in Chairman's Deposition).
After several demurrers and delays, Diskeéper answered the Complaint onMay 1, 2008.
One of'its 34 affirmative defenses was based on "Constitutional Rights" (clearly demonstrating
that Diskeeper anticipated from the outset that "free exercise of religion" would be a defense
in this case). Id. at § 3 & Exhibit "A." In October, at the commencement of the deposition of

Diskeeper's Chairman, Craig Jensen, Mr. Jensen stated his own objection as follows:

"And I would like to state for the record I object to having my .
religious beliefs held up to public ridicule and scorn by an officer
of the court."

Kaufman Decl., § 5. Later, in the second session of his deposition, Mr. Jensen stated (a) that
he would "never” hire an employee who was unwilling to study and apply the so-called
Hubbard Management Technology ("HMT"), (b) that the HMT "permeate[s] everything we do
at the company,"” and (c) that he would never "scrap" the use of the HMT at Diskeeper "no

matter what you do" (referring to Plaintiffs’ injunctive relief remedy). /d. at Exhibit "D".

C. Trial Continuance Obtained on False Pretenses.

In late November of 2008, after more than a dozen depositions (and less than 50 days
before trial was set to commence), Diskeeper came into Court on an ex parte basis to request
a continuance based on little more than the representation that the newly-added "injunctive
relief” remedy resulted in a "fundamental change in the legal and factual stance of the case" and
infringed on its "First Amendment religious freedom rights."¥ Defendant claimed that it needed
additional time to file the instant Motion to Strike in order to "thoroughly brief the important
constitutional issues now at play" (described in its ex parte papers as "free exercise [of religion]
issues"). Id. Despite Plaintiffs’ efforts to preserve the previously-set trial date by showing that
the ""fundamental change" argument was false and belied by the record, the Court continued
the trial five (5) months to allow Diskeeper to file the instant Motion and to re-tool its defense

based on the previously-pled "free exercise” defense.

3/

See, e.g., Diskeeper's Ex Parte Application for Order Advancing Trial Date filed
11/18/08, at pp. 1-2, & Bowles' Decl., § 8, excepts attached at Kaufman Decl., 4 & Exhibit "B."
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D. The Instanf Motion.

Notably, Diskeeper's Motion to Strike is based on little more than dicta from the 1988
Townley decision which discusses a closely-held employer's right ¥ to practice their own
religion so long as those practices do not force religion on its workforce. Distorting the central
holding of Townley, Diskeeper does not once mention that the Ninth Circuit actually affirmed
the use of an injunction to prevent employer-coerced religion on its employees. We set the

record straight below.

ARGUMENT
L.
MOTIONS TO STRIKE ARE LIMITED TO ATTACKS ON THE
PROPERLY-PLED ALLEGATIONS OF THE COMPLAINT |
A.  Limited Role of the Court Under C.C.P. §§ 435-437.

A motion to strike is appropriate either (a) to strike any "irrelevant, false or improper
matter inserted in any pleading,” or (b) to strike any pleading or part thereof "not drawn or filed
in conformity with the laws of this state, a court rule or order of court.”" See C.C.P. § 436. As
with demurrers, the grounds for a motion to strike must appear on the face of the pleading
under attack, or from matters which the court may judicially notice (e.g., the court's own files
and records). C.C.P. § 437. "As with demurrers, motions to strike are disfavored because the
policy of the law is to construe the pleadings 'liberally with a view to substantial justice' (CCP
§ 452). Thus, purely technical objections generally receive short shrift." Weil & Brown, Civil
Procedure Before Trial (Rutter Group 2008), at 9§ 7:197 (emphasis added).
iy

¥ The Ninth Circuit assumed, based on a representation in the employer's brief, that the

corporation had "religious beliefs" inseparable from its owners' beliefs. See 859 F.2d at 619-20, In
contrast, Diskeeper cannot point to any allegation where Plaintiffs assert that it is a "mere
instrumentality" of its Chairman, Craig Jensen. Hence, the entire "free exercise" argument is
predicated on its own assumption that Diskeeper and Mr. Jensen are interchangeable (which is simply
not alleged, let alone established as fact). Diskeeper cites no law to support of its implicit claim that
a for-profit, commercial corporation possesses an independent "free exercise" right to practice religion
(and Plaintiffs are not aware of any California or Federal reported decision so holding).

4
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B. Defendant's Motion Conveniently Ignores the Limited Role of a Motion to Strike.

It is not surprising that Diskeeper's Motion does not contain any discussion of the above-
cited law which severely limits the role of the Court in determining such a motion. Nowhere
in the Motion does Diskeeper even try to argue that the recently-added reinstatement and
injunctive relief allegations are “irrelevant, false or improper matter[s]" or that the allegations
are "not drawn or filed in conformity with the laws of this state." In fact, Diskeeper does not
even try to advance a "technical objection” to the manner in which the reinstatement and
injunctive relief allegations have been pled. The likely reason why such arguments have not

been made is that they cannot be sustained as a matter of law.

C. Reinstatement and Injunctive Relief Are Specifically Authorized Remedies.
Diskeeper's Motion to Strike does not fairly inform the Court that the FEHA specifically

authorizes reinstatement and injunctive relief as available remedies. See Govt. Code §
12970(a) (authorizing trial courts to order employers to "cease and desist from the unlawful
practice and to take such action, including, but not limited to ... reinstatement ... of employees"
as necessary to effectuate the statutory purposes of the FEHA) (italics added). Federal law is
inaccord. See, e.g., Title VII, 42 U.S.C. § 2000e-5(g) (trial courts may "enjoin the [employer]
from engaging in an unlawful employment practice, and order such affirmative actioh as may
be appropriate”) (brackets added). Upon finding a Title VII or FEHA violation, the court has
a "duty to render a decree which will so far as possible eliminate the discriminatory effects of
the past as well as bar like discrimination in the future." Albemarle Paper Co. v. Moody (1975)
422 U.S. 405, 418, 95 S.Ct. 2362, 2372 (internal quotes omitted); see also Donald Schriver,
Inc. v. Fair Employment & Housing Comm'n (1986) 220 Cal.App.3d 396, 409-410 (FEHA's
express purpose is "to provide effective remedies” to eliminate discriminatory practices).
Clearly, Diskeeper cannot say that the allegations which they have attembted to attack
are in any way "irrelevant, false or improper matter{s]" or "not drawn or filed in conformity
with the laws of this state." All that Plaintiffs seek to enjoin is Diskeeper's admitted practice
of "forcing or requiring [its] employee[s), as a condition of employment, to study, adopt and/or

S
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apply the so-called 'Hubbard Management Technology' and/or the related 'Hubbard Study
Technology' (both of which PLAINTIFFS intend to prove at trial are 'cover' names for the
fundamental teachings of the Scientology religion) in the workplace." Depositions have
already confirmed that this is, in fact, precisely what Diskeeper requires of all of its employees
who have not al;‘eelldy studied such matters in the Church of Scientology. Kaufman Decl., § 5.

Just as employees cannot be "forced or required" to study the Bible, the Torah, the
Koran, etc., in order to hold or preserve their employment, this Court will be asked to enter an
order and decree prohibiting the forced study of the HMT and the related "Study Tech" at
Diskeeper because such materials are part of the religious "scriptures” of the Scientology
religion. This is precisely the kind of injunction contemplated by lawmakers when the

reinstatement and injunctive relief provisions of the anti-discrimination laws were enacted.

II.
DEFENDANT'S MOTION MISCONSTRUES THE
LAW GOVERNING CONSTITUTIONAL ATTACKS
ON "VALID AND NEUTRAL" LAWS LIKE THE FEHA
A.  The Anti-Discrimination Laws Prohibit Forced Religion in the Workplace.

Relying on the same Ninth Circuit case invoked at the first meeting of counsel in
December of 2007, Diskeeper argues that the anti-discrimination laws "do not prohibit the owner
of a secular business from introducing religion into the workplace.” See Motion, at pp. 1-4
(selectively citing from Townley, supra, 859 F.2d at 621).¥ That is not a fair summary of the
Townley case; on the contrary, its central holding was that forcing religion on employees in the

workplace is against the law.

5/

Diskeeper also selectively cites to the EEQOC Compliance Manual adopted in July 2008
for the proposition that "[t]here may be cases, however, where an employer can show that it would constitute
an undue hardship to provide an alternative training or to excuse an employee from any part of a particular
training ...." Id. at pp. 4-5 (italics added). However, Diskeeper overlooks the fact that an "undue
hardship" defense is an affirmative defense that must be pleaded and proven by the employer (as best
evidenced by Diskeeper's motion to amend its Answer to assert that previously-unpled defense filed
last October). Hence, the "undue hardship" defense has no place in the analysis of Plaintiffs' recent
amendments to their complaint,
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In Townley, the employer was a closely-held corporation founded by a husband and wife
who made a covenant with God that their business "would be a Christian, faith-operated
business." 859 F.2d at 611-12. The Townleys were "born again believers in the Lord Jesus
Christ" who were "unable to separate God from any portion of their daily lives, including their
activities at the Townley company.” Id. Inoperating their company, the Towleys required its
employees to attend "weekly devotional services." One of the employees "asked to be excused
from the services because he was an atheist." /d. at 612. The employer refused. /d.

The EEOC moved for summary judgment on the ground that the employer (Townley)
violated Title VII by requiring its employees to attend devotional services and by failing to
accommodate the employee's objection thereto. Not only was the MSJ granted, but the district
court also issued a 'permanent injunction prohibiting Townley from continuing the mandatory
devotional services at its plant. Id. Townley appealed, contending that Title VII "was not
intended to apply to [its] employment policy, and that the proposed application of Title VII
would violate the Free Exercise Clause of the First Amendment." Id. at 613.

What Diskeeper does not tell this Court is that the Ninth Circuit affirmed the district
court's decision finding the Townley's practices were unlawful:

"We hold that Congress did clearly intend for Title VII to cover
Townley's mandatory devotional services. Sections 701(j) and
703(a) of Title VII make clear that requiring employees over their
objections to attend devotional services cannot be reconciled with
Title VII's prohibition against religious discrimination.
Furthermore, we hold that Congress did not intend section 702's
exemption for religious corporations to shield [for-profit private]
corporations such as Townley." Italics added.

859 F.2d at 613. Applying the balancing of "compelling interests” standard then applicable,
the Townley court weighed and balanced the employer's rights with the governmental interest
behind Title VII, concluding that the government's interests were paramount to a religious

objector's claim that the law, as applied, adversely impacted their religious belic;,fs.
vy
11/
117
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